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There are two 
primary choices 
in life: to accept 
conditions 
as they exist, 
or accept the 
responsibility for 
changing them. 
Dr. Denis Waitley



Understanding the 
employment law landscape 
Protecting your business.
A business’s success is built and shaped by those who work within it.  
Success commands an entrepreneurial drive from the executive, all the way 
down to the workers on the shop floor, in order for a business’s goals to  
be achieved.

Sladen Legal understands that managing a workforce towards these goals 
is not always an easy process. Unlike machines, each individual worker has 
unique strengths and weaknesses that need to be managed differently.

Prioritise your time towards the things  
that matter 

Industrial relations policy has long been the 
subject of political football.  Employers continue 
to navigate their way through the continually 
changing employment law landscape in order 
to remain compliant with the laws of the day.  
However the time spent by business owners 
dealing with these matters is time that ought to 
be directed towards achieving its business goals.

Sladen Legal’s workplace relations team 
develops strong working partnerships with its 
clients, allowing them to work side by side with 
management and human resources staff. Our 
team manages all aspects of the workplace 
relations lifecycle, resourced by a full service 
advisory and disputes practice. 

The team comprises principal, senior associate 
and  junior lawyers, which offers both a breadth of 
experience and flexible price options.

Dealing with it when the issue arises

We appreciate this is a common approach to 
adopt for most employment related matters.  
After all, employment costs constitute the 
largest overhead for most businesses – why 
spend more money on something which doesn’t  
generate income?  

Our simple answer is that devoting resources 
towards structuring a robust workforce from the 
outset will avoid spending multiples in time and 
cost fixing problems when they do inevitably 
arise.  Prevention is better than the cure.  

Ok, but I’m not sure where I should start?

Protection starts with the basics, this includes 
undertaking a review of the existing:

 • employment structure
 • agreements and policies
 • wage and hours structure.

Once we review the current set-up, areas of non-
compliance or weakness will become evident 
and we can implement strategies to combat  
these deficiencies.

How often should I re-visit existing 
documentation? 

Existing employment documents and procedures 
can become redundant fairly quickly, particularly 
when there has been a change in government.  
As a rule, we recommend standard employment 
agreements and policies be reviewed every three 
years to ensure they remain current with existing 
laws and principles that are developed in cases 
before the Courts.  This will ensure the documents 
remain compliant, relevant and provide cutting-
edge business protection.

I’ve received a claim by a former employee, 
what should I do? 

The most important thing is not to ignore it or file 
it away for later. Court rules require the recipient 
of a claim to file a response or an ‘appearance’ 
within a short period of time after receiving the 
claim documents. Failure to do anything can 
severely prejudice your business’s standing in 
the case, therefore it is best to forward us the 
documents without delay. 
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Advisory services
Removing the compliance 
burden of employing staff. 

Employing an employee exposes a business to questions about rates of pay, 
entitlements, OH&S, workcover, superannuation and tax.  The answers to 
these questions can be spread across more than a dozen separate laws, 
awards and related documents.

Compliance

We recognise that compliance is dull. However, 
our experience tells us that structuring a workforce 
correctly can save a business significant time and 
expense correcting issues of non-compliance in 
the future.

We provide our clients with ad-hoc advice on 
micro issues as they arise, such as the application 
of the Fair Work Act and modern awards, all the 
way through to conducting full compliance audits.

People Management

We arm our clients with strategies to manage 
these problems. Our approach is to formulate 
a solution that is not only legally sound, but 
predominantly commercial and practical for  
the client.

Our areas of advice include:

 • performance
 • complaints
 • bullying and harassment
 • managing sick and injured workers
 • discrimination.

Tailored and effective workplace policies will also 
set the standard of acceptable conduct in the 
workplace and it will provide you with a backbone 
to rely on when employee misconduct occurs.

Restructuring and redundancy

We guide business through each step of the 
decision-making process for restructures and 
redundancies, ensuring the business case is 
sound, carrying out the consultation process and 
considering redeployment options.

 

Our experience covers rolling out single employee 
redundancies all the way through to large scale 
staff cuts and plant closures.

While carrying out a restructure or redundancy 
may appear straight forward, a methodical 
process must be adopted to ensure the 
redundancy is considered ‘genuine’ in the eyes of 
the Fair Work Act. 

Asset Protection

The key assets of any business are clients 
and customers, confidential information and 
intellectual property. Employees have direct use 
of, and access to, these assets throughout the 
course of their employment.

Loyalty does not always last forever. What 
protections are in place to prevent your departing 
employees from taking your business’s clients, 
using confidential information or appropriating 
intellectual property?

Our solution

We craft restraint of trade provisions that are 
tailored to your business to offset the risk of 
clients being solicited by outgoing employees.

We protect against disclosure of your business’s 
confidential information, through high level non-
disclosure agreements down to straight forward 
confidentiality provisions in an employment 
agreement. Our employment agreements also 
ensure that intellectual property developed by 
employees during their employment is owned by 
your business and affords the ability to enforce all 
rights in the event of any interference or breach.

In brief

The evolution of the Australian 
labour movement since the 
19th century has created a 
standard of employee rights, 
and a framework of industrial 
laws, that employers now work 
within to this present day.  The 
actions taking by employers 
can now give rise to legal 
claims by affected employees 
pursuant to various state and 
commonwealth laws as well 
as common law principles.  
Employers are more often 
defending legal claims from 
employees rather than bringing 
their own.
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Disputes and litigation
The inevitable part of 
doing business - but it’s 
how you manage these 
disputes that counts. 

Defending employee claims can sometimes be ‘throwing good money after 
bad’. We also recognise that on some occasions reputations are at stake 
and allegations need to be vigorously defended.

Unfair Dismissal

Disputes frequently arise when an employee  
is dismissed.

The most common action taken by aggrieved 
employees is to make an unfair dismissal claim to 
the Fair Work Commission.  

We offer frank advice on how the Commission 
will view the dismissal, applying the principles 
of whether it was harsh, unjust or unreasonable 
and deliver a risk assessment for defending the 
claim and the remedy that may be awarded to  
the employee.

Unfair dismissal claims can often be non-
commercial for our clients to pursue. We 
are experienced in negotiating cost-effective 
settlements that provide closure to the dispute 
and a release from further claims. 

Breach of contract

The relationship between the employer and 
employee is underpinned by a basic contract.  

There can be express terms of the contract, such 
as the agreed rate of pay and the hours to be 
worked, as well as implied terms like trust and 
confidence and reasonable notice of termination.

We have defended employers on a range of 
breach of contract disputes including claims 
for unpaid entitlements, bonuses and breach of 
implied duties.

Discrimination and General Protections

Protections for employees against discrimination 
by employers has been developed and refined by 
legislation over the past 30 years.

In more recent times, the introduction of the 
general protections provisions of the Fair Work 
Act has plagued employers, particularly with 
discharging the reverse onus of proof, which 
throws the spotlight on the underlying reasons 
for making a decision affecting an employee’s 
employment.

Most discrimination and general protections 
claims can be resolved at a mediation conference 
between the parties. Our strength is our ability 
to identify the core of the employee’s grievance 
and then formulate a settlement that all parties  
can accommodate. 

Breach of restraint of trade

A water-tight restraint of trade provision is only as 
good as an employer that is willing to enforce it.

From pre-emptive letters of demand to seeking 
urgent court injunctions, we ensure our clients 
obtain the best protection possible from former 
employees soliciting clients and other employees.

Breach of duties and employee misconduct

Not all employees are faithful in carrying out 
their work. Sometimes, employees can stray off 
the straight and narrow path, causing loss to  
your business.  

We have assisted many clients investigate and 
uncover employee misconduct and pursue 
those employees where they have caused loss 
to the business. For example, we have pursued 
former employees that have utilised confidential 
information and key client contacts to eventually 
establish a business in competition with  
our client.
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Case study 1 
What does non-compliance look like?

A Melbourne shoe store chain was recently fined 
$160,000 for underpaying three store managers 
and a sales assistant their minimum hourly 
rates, penalty rates, leave entitlements and 
wages in lieu of notice over a two year period. 
The chain’s sole director and the group manager 
were also personally fined $30,000 each.  The 
underpayment amount for all the employees was 
only $16,036.    

In another case, five long serving insurance 
sales representatives were engaged by a 
large insurance broking firm as independent 
contractors. They were found to be defined as 
employees by the Federal Court, resulting in 
those workers becoming entitled to hundreds of 
thousands of dollars in accrued annual and long 
service leave entitlements.  The insurance firm 
had failed to appreciate that the engagement of 
the sales representatives was not reflective of a 
genuine independent contracting arrangement.

We ensure our clients correctly classify 
work arrangements and prepare supporting 
engagement documents that enshrine the nature 
of the relationship.  We also assist employers with 
the interpretation of modern awards to ensure 
underpayment liabilities do not unwittingly 
accrue over time. 

Case study 3 
Looking through the corporate structure

The Fair Work Ombudsman successfully 
prosecuted a Queensland fruit farm who 
implemented a sham internal labour hire 
arrangement.  The fruit farm did not consider it 
was feasible to pay overtime rates to a number of 
workers, therefore it established a new corporate 
entity, transferred its workers, and from then on 
the new entity provided labour services to the 
main operating entity of the business.

The restructure was found to be a sham 
arrangement and was carried out for the purposes 
of isolating the overtime liability away from the 
company’s main assets.  Notwithstanding the 
new corporate structure, the Judge found that 
the Fruit farm’s main operating entity was still 
the ‘true employer’ of the workers and it should 
therefore be responsible for the overtime liability.   

Any restructure has to withstand the scrutiny 
of the court and its willingness to look through 
any arrangements that are implemented for 
the purposes of avoiding liabilities.   We assist 
employers to carry out corporate restructures 
that are sound, lawful and can withstand 
such scrutiny, yet provide employers with the  
required flexibility.

Case study 2 
A restructure gone wrong

A new HR director commenced at a national 
market research company and within days of his 
commencement decided to restructure the HR 
department. The director informed an employee 
that her training role was no longer required and 
she would be made redundant.

However, that employee had not been undertaking 
the training role for the past 6 months and had 
instead been performing general duties across 
the department. This caused the employer 
problems with establishing that the employee’s 
position was no longer required.

The Fair Work Commission Deputy President 
was critical of the HR director’s haste in carrying 
out the restructure, stating the HR director “did 
not provide any evidence that he undertook an 
analysis of the business’ training needs. Nor did 
he give evidence that he undertook an assessment 
of the competencies of his existing staff”

The redundancy was held not to be genuine 
and the employee’s dismissal deemed harsh, 
unjust and unreasonable. She was awarded 
the maximum statutory compensation, which 
equated to $37,000.  This case shows that 
redundancy is a procedurally important 
process, and we assist employers to ensure the 
critical steps are taken when carrying out such  
a restructure. 

“If your actions inspire others to dream more, learn 
more, do more and become more, you are a leader.”
John Quincy Adams



If everyone is 
moving forward 
together, then 
success takes 
care of itself. 
Henry Ford



At Sladen Legal, we offer a fresh 
approach – an approach that 
embodies the passion, dedication 
and entrepreneurial spirit that we 
share with you, our client.

For a more detailed overview of  
our expertise in employment, 
industrial relations and 
occupational health and safety, 
or any of our fifteen key service 
areas, please contact us on  
03 9620 9399.

Here to make a difference

 
Sladen Legal 

Level 5, 707 Collins Street 
Melbourne 3008 

Victoria Australia

DX 30970  
Stock Exchange

PO Box 633  
Collins Street West  

Victoria 8007

T +61 3 9620 9399 
F +61 3 9620 9288

sladen.com.au

Our Service Areas

Commercial contracts

Commercial disputes

Tax disputes

Mergers and acquisitions

Business structuring

Asset protection

Property and development 

Intellectual property

Superannuation

Taxation

Business succession

Personal succession

Family business

Trust law
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